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injustice where he designed to prevent it. The un-
fitness of such law to govern the unknown conduct of
the unknown future is manifest.

In the unwritten law of Custom such anomalies
cannot occur, for in that law there are no absolute
and arbitrary rules. There is, indeed, one absolute
rule, but it is not arbitrary. It is that custom must be
obeyed. This is not the expression of will, but the
dictate of order. Whether any particular conduct
does or does not conform to custom can be told only
when it comes for the first time to be displayed, and,
in cases of dispute, only by the judges who are
the experts appointed by society for that purpose.
The vast body of so-called rules of law found in our
digests and treatises and mentioned in the reports of
decided cases are but the results, and logical deduc-
tions from the results, of the cases thus decided,
arranged and classified with regard to scientific order.
None of them are absolute. They are all provisional
and subject to modification.

Having pointed out the true measure of legislation
and its wide difference from the unwritten law, I
proceed to enumerate the principal uses which it is
capable of serving and which are embraced within
what may be called its province.

First: The State may, by an expression of its will,
simply do something, in which case all that it has
directly in view is accomplished by such expression:
for instance, it may grant the public franchise of
building and operating a railroad. This neither
adds to nor changes existing law, and is not, there-
fore, in a narrow and precise sense, legislation,